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[bookmark: _jwsokuezlpsy][bookmark: _Toc200204616]EHRC guidance worksheet 
[bookmark: _50x3sbjowhqf][bookmark: _Toc200204617]Introduction
This worksheet is to help you plan detailed responses to the EHRC guidance consultation. Download a copy and fill it in. Once you are happy with your answers, fill them in on the EHRC’s online survey. 
We have included the updated text (in blue text in the boxes) and then an indication of the things that Sex Matters will be saying. You don’t have to answer every question.
For each section that you want to say whether you agree or disagree that it is clear. Mark your choices in the worksheet to transfer to the survey.
· Strongly Agree
· Agree
· Disagree
· Strongly Disagree
· Do not know

You will be asked: Is there anything you would change to make the explanation of the legal rights and responsibilities in this update clearer?
The sections that we STRONGLY DISAGREE are clear are:
· 2.2 New content on asking about sex at birth
· 13.1: Updated section on competitive sport 
· 13.3: New section on justification for separate and single-sex services 
· 13.4: New content on policies and exceptions for separate and single-sex services
· 13.5: Updated section on separate or single-sex services in relation to gender reassignment
You may want to concentrate your answers on these sections. There is also a section for general feedback at the end. 
If you represent a duty-bearing organisation such as a service provider or association for each section you will also be asked: 
· Will your organisation make any changes as a result of this update to the code of practice? For example, any changes to your policies, procedures or practices.
[bookmark: _cyour0dgn39r]
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[bookmark: _mrjaaii6tvnt][bookmark: _5703a5ykzdun][bookmark: _Toc200204619]Updated legal definition of sex
	[bookmark: _p9h41k65hydg]The EHRC says: 
[bookmark: _nyd8togpbyow]We have updated the legal definition of sex throughout the code of practice. Our previous definition explained that:
[bookmark: _k16pebity7xo]‘Legal sex is the sex that was recorded at your birth or the sex you have acquired by obtaining a Gender Recognition Certificate (GRC).’
[bookmark: _j22289vdjewf]Following the UK Supreme Court ruling in For Women Scotland, this definition is no longer accurate, because a GRC does not change your legal sex for the purposes of the Equality Act 2010. We have therefore updated this definition throughout the code to be:
[bookmark: _h13akm3ulpa8]‘Legal sex is the sex that was recorded at your birth.’



We AGREE that the explanation of the updated legal definition of sex is clear.
· Strongly Agree
· Agree
· Disagree
· Strongly Disagree
· Do not know
[bookmark: _4btgbc1u9d4p]What we think
The language should be simpler. Don’t use “legal sex”. The protected characteristic just means sex. Sex means the biological characteristic of being male or female. It is recorded at birth. 
DRAFT YOUR COMMENTS HERE (1000 words max)
	


[bookmark: _Toc200204620]2.1: New content on Gender Recognition Certificates 
	[bookmark: _49yh2gtk06m0]CONSULTATION DRAFT
[bookmark: _8jg6javngfob]2.1.6 The Supreme Court in For Women Scotland Ltd v The Scottish Ministers (For Women Scotland) [2025] UKSC 16 has ruled that a GRC does not change a person’s legal sex for the purposes of the Equality Act 2010. 
[bookmark: _e0xho8irvsq]2.1.7 This means that, in relation to the Act, a person’s sex remains their biological sex, whether they have a GRC or not. This is also referred to as ‘sex at birth’ or ‘birth sex’ in this code. For example, a trans man with a GRC is a woman and a trans woman with a GRC is a man, for the purposes of the Act. 
[bookmark: _kk7occ6n21nr]2.1.8 A trans person will be protected from discrimination because of gender reassignment, whether they have a GRC or not.
[bookmark: _sr00f732m6qf]2.1.9 A trans person will also be protected from sex discrimination whether they have a GRC or not. They will be protected from sex discrimination that is based on their birth sex. They will also be protected from sex discrimination related to their acquired gender where they suffer.



We DISAGREE that the explanation of the legal rights and responsibilities set out in the new content on Gender Recognition Certificates is clear.
· Strongly Agree
· Agree
· Disagree
· Strongly Disagree
· Do not know
[bookmark: _5sheruha4nth]What we think
The guidance should stick to ordinary language or language in the Equality Act. References to legal sex imply that legal sex is a concept: it is not. It is confusing to refer to legal sex in the content of the Equality Act – the Supreme Court referred to sex, meaning biological sex. The guidance should simply state that sex in the Equality Act means someone’s biological sex (this is sometimes referred to as sex as recorded at birth).
The guidance should not introduce the concepts of “birth sex” and “acquired gender” – neither is in the Equality Act. 
The guidance should not introduce “trans man” and “trans woman” – these are confusing as they relate to women and men respectively. In the guidance it should always refer to the relevant protected characteristics with any other terms in brackets – for example, “man with the protected characteristic of gender reassignment (someone who identifies as a ‘trans woman’). 
DRAFT YOUR COMMENTS HERE (1000 words max)
	This section should be made clearer and simpler in line with the Supreme Court’s judgement in the FWS case..


[bookmark: _Toc200204621]2.2: New content on asking about sex at birth
	[bookmark: _g8yagw111npc]CONSULTATION DRAFT
[bookmark: _d03l99xmjtgm]2.2.1 It is important to be aware that some people, including some trans or gender non-conforming people, may find it distressing to be asked about their birth sex. Therefore, any necessary request about birth sex should be made sensitively, taking this into account. 
[bookmark: _atjid1pq40zi]2.2.2 Where obtaining information on birth sex is not necessary and proportionate, asking a trans person about their birth sex may risk unjustifiably interfering with their human rights under Article 8 of the European Convention on Human Rights (ECHR), which is respect for private and family life. Therefore, care should be taken, particularly by public authorities, that this is only done where necessary and justified.
[bookmark: _kyk5kk1j3c9p]2.2.3 Requests about birth sex are more likely to be justified where it is necessary and proportionate for a service provider, those exercising public functions or an association to know an individual’s birth sex to be able to discharge their legal obligations under the Equality Act 2010 (the Act). Any request that is made should be done in a sensitive way which does not cause discrimination or harassment. 
[bookmark: _ok1x2utklhqr]2.2.4 Discrimination or harassment could occur if, for example, individuals are asked about their birth sex in a way which may require them to disclose this information in public, or if the language or manner of a request is rude, combative or offensive.
[bookmark: _dz7x3rxu8wre]2.2.5 Indirect discrimination could occur if a policy on how or when to ask for such information places some protected characteristic groups at a particular disadvantage and is not justified. However, where practical, it is likely to be best to adopt the same approach with everyone, rather than only asking some people for information, because this approach is less likely to be discriminatory against any one group.
[bookmark: _gafet1q0cwis]2.2.6 If it is necessary to ask a person’s birth sex, consideration should be given to whether it is reasonable and necessary to ask for evidence of birth sex. In many cases, it will be sufficient to simply ask an individual to confirm their birth sex. A service provider may make a rule that if someone is asked their birth sex and chooses to answer objectively falsely it will be grounds for exclusion from the service. 
[bookmark: _7hkj5pkis4n4]Example 2.2.7 A trans woman goes to the office of a local support group and makes enquiries with the receptionist about the group counselling sessions they offer. Based on the needs of its service users, the group provides different sessions that are single-sex or mixed-sex. The receptionist reasonably thinks that the trans woman is a biological male and, as there are some other people waiting in the office, asks her to come into a side room to get more details about the support she is looking for. When they are in private, the receptionist explains the different group sessions that are offered and asks the trans woman what her birth sex is. When she confirms her birth sex, the receptionist provides her with the details of the mixed-sex groups she could attend. 
[bookmark: _jr11ym37r71v]2.2.8 If there is genuine concern about the accuracy of the response to a question about birth sex, then a birth certificate could be requested. For the vast majority of individuals, this will be an accurate statement of their birth sex. However, it should be noted that a birth certificate may not be a definitive indication of birth sex. If a person has a Gender Recognition Certificate (GRC) they may have obtained an amended birth certificate in their acquired gender. In the unlikely event that it is decided that further enquiries are needed, such as confirmation as to whether a person has a GRC, then any additional requests should be made in a proportionate way which is discreet and sensitive.
[bookmark: _d2k5n4gp34xx]2.2.9 It is important to be aware of legal provisions protecting privacy in the context of making such enquiries. If, in the course of these enquiries or otherwise, a service provider, those exercising public functions or an association acquires information that someone has a GRC or has applied for a GRC, onward disclosure of either that information or their biological sex without consent may be a criminal offence in some circumstances (read section 22 of the Gender Recognition Act 2004).
[bookmark: _n122fotxqbcu]2.2.10 Read also the Data Protection Act 2018 and UK General Data Protection Regulations, which deal with processing personal data.



We STRONGLY DISAGREE that the explanation of the legal rights and responsibilities set out in the new content on asking about sex at birth is clear.
· Strongly Agree
· Agree
· Disagree
· Strongly Disagree
· Do not know
[bookmark: _stcau62tt2xx]What we think
This section is unworkable and the example is extremely problematic and unsafe. Frontline staff should not be asked to guess which potential clients are trans or to develop ad hoc workarounds.
The guidance should advise organisations to approach collecting personal data on sex in the same way as any other piece of personal information they collect: decide what information they need to collect for service users as a whole and then collect and record individuals’ data accurately (allowing a “prefer not to say” option but stating if this will exclude users from some services). Often registering for a service involves someone filling in a form online.
The advice on asking for birth certificates is wrong: they cannot be used as ID and are not reliable on sex. 
The guidance should be clear that while people may answer “prefer not to say” to a question about their sex (such as people who identify as transgender and non-binary) this will mean that they cannot use services that are sex-segregated. 
DRAFT YOUR COMMENTS HERE (1000 words max)
	This section should be made clearer and simpler in line with the Supreme Court’s judgement in the FWS case, otherwise it will encourage service providers and service users to ignore the law on a case-by-case, harming protection for sex-based rights.


[bookmark: _Toc200204622]2.3: New content on defining sex at birth
	[bookmark: _z5uhpf9dc2q0]CONSULTATION DRAFT
[bookmark: _fxm7dyk8ntr9]2.3.1 Sex is a protected characteristic and refers to a male or a female of any age. In relation to a group of people it refers to either men and / or boys, or women and / or girls (s.11(a) and (b) and s.212(1)).
[bookmark: _7voxos9cr1s8]2.3.2 The Supreme Court in For Women Scotland ruled that ‘sex’, ‘woman’ and ‘man’ in the Act mean biological sex, biological woman and biological man. This is the sex of a person at birth.
[bookmark: _8mzbpunf7mrb]2.3.3 A Gender Recognition Certificate (GRC) does not change a person’s sex for the purposes of the Act. Read paragraphs 2.1.1 to 2.1.9 for more information on GRCs. Read paragraphs 2.2.1 to 2.2.10 for more information about when and how it may be appropriate to request information or evidence of birth sex.
[bookmark: _ek50o9kp0t4n]2.3.4 A comparator for the purposes of showing sex discrimination will be a person of the opposite sex. Sex does not include gender reassignment (read paragraphs 2.1.6 to 2.1.9) or sexual orientation (read paragraphs 2.4.1 to 2.4.6).
[bookmark: _les2lsi58xbi]2.3.5 There are specific provisions which apply where the treatment of a woman is because of her pregnancy and maternity, or because she is breastfeeding (s.13(6)(a) and s.13(7)).



We AGREE that the explanation of the legal rights and responsibilities set out in the new content on defining sex at birth is clear.
· Strongly Agree
· Agree
· Disagree
· Strongly Disagree
· Do not know
What we think:
Remove the concept of “birth sex”: a person’s sex at birth remains their sex for the rest of their life. 
Add clarification on the relevant comparators in a sex-discrimination claim involving someone male or female with the protected characteristic of gender reassignment, and in a gender-reassignment claim.
DRAFT YOUR COMMENTS HERE (1000 words max)
	


[bookmark: _Toc200204623]2.4: Updated description of the protected characteristic of sexual orientation 
	[bookmark: _pkepphzboczh]CONSULTATION DRAFT
[bookmark: _4ul3m1u5qbr]2.4.1 Sexual orientation is a protected characteristic (s.12(1)). It means a person’s sexual orientation towards: 
· [bookmark: _qlu65qcvsmsp]persons of the same sex (the person is a lesbian woman or a gay man) 
· [bookmark: _1dahtpw1e47b]persons of the opposite sex (the person is heterosexual)
· [bookmark: _ygu8u8eqdpfk]persons of either sex (the person is bisexual)
[bookmark: _se9og9n7vgqd]2.4.2 Sexual orientation relates to how people feel as well as their actions.
[bookmark: _e7qqfuwrcqc8]2.4.3 Sexual orientation discrimination includes discrimination because someone is of a particular sexual orientation, and it also covers discrimination connected with manifestations of that sexual orientation. These may include someone’s appearance, the places they visit or the people they associate with.
[bookmark: _yjpsmcke6okz]2.4.5 When the Act refers to the protected characteristic of sexual orientation (s.12(2)), it means the following:
· [bookmark: _k5zi9s9sptya]a reference to a person who has a particular protected characteristic is a reference to a person who is of a particular sexual orientation
· [bookmark: _x137u6e67t0z]a reference to people who share a protected characteristic is a reference to people who are of the same sexual orientation
[bookmark: _yvzewx1ra6h2]2.4.6 Gender reassignment is a separate protected characteristic and unrelated to sexual orientation, despite often being grouped together (for example under the acronym ‘LGBTQ+ people').



We STRONGLY AGREE that the explanation of the legal rights and responsibilities set out in the updated description of the protected characteristic of sexual orientation is clear.
· Strongly Agree
· Agree
· Disagree
· Strongly Disagree
· Do not know
[bookmark: _1b1264wzwgpb]What we think
We would say “Gender reassignment is a separate protected characteristic and unrelated to sexual orientation, despite SOMETIMES being grouped together (for example under the acronym ‘LGBTQ+ people').
DRAFT YOUR COMMENTS HERE (1000 words max)
	


[bookmark: _Toc200204624]4.1: New example on sex discrimination by perception
	[bookmark: _d58doidibw8e]CONSULTATION DRAFT
[bookmark: _tmif1qrgp1y0]4.1.1 It is direct discrimination if service providers, those exercising public functions or associations treat an individual less favourably because the service providers, those exercising public functions or associations perceive that the individual has a protected characteristic even if they do not. However, this does not apply to the protected characteristic of pregnancy and maternity.
[bookmark: _drhi6wplv988]Example 4.1.3 A trans woman is a member of an association and applies to become treasurer, but her application is rejected. She is told by the Chairman that this is because they want a man to take the role on as they do not think a woman could do the job as well. This is less favourable treatment because of sex. The trans woman would have a claim for direct discrimination because of her perceived sex as a woman. The fact that she is not a woman under the Equality Act 2010 would not prevent her bringing this claim of sex discrimination. 




We STRONGLY AGREE that the explanation of the legal rights and responsibilities set out in the new example on sex discrimination by perception are clear.
· Strongly Agree
· Agree
· Disagree
· Strongly Disagree
· Do not know
[bookmark: _b6klcammbdiw]What we think
The situation is a good example but it should be explained more clearly in terms of the protected characteristic: a man with the protected characteristic of gender reassignment (someone who identifies as a “trans woman”).
DRAFT YOUR COMMENTS HERE (1000 words max)
	


[bookmark: _Toc200204625]4.2: Removed reference to superseded case law
[bookmark: _ifr1c8u2mgy4]The EHRC says:
We removed content that explained that, for trans men holding a gender recognition certificate (GRC), the protection from pregnancy and maternity discrimination under the Equality Act 2010 (the Act) arose from case law. This case law set out that trans men were still protected irrespective of them having a GRC that stated that their legal sex was male. Following the For Women Scotland ruling, their legal sex is now female for the purposes of the Act, and they therefore have protection on that basis.
We STRONGLY AGREE that the explanation of the legal rights and responsibilities set out in Change 4.2 is clear.
· Strongly Agree
· Agree
· Disagree
· Strongly Disagree
· Do not know

DRAFT YOUR COMMENTS HERE (1000 words max)
	



[bookmark: _Toc200204626]5.1: New example on sex discrimination – same disadvantage
	[bookmark: _bv7py384t31p]CONSULTATION DRAFT
[bookmark: _u8yqloxeyp7]5.1.1 Indirect discrimination may also occur when an individual without the relevant protected characteristic experiences disadvantage alongside persons with the relevant protected characteristic. Provided that a discriminatory provision, criterion or practice puts, or would put, them at substantively the same disadvantage as people who share the relevant protected characteristic, such an individual may bring a claim for ‘same disadvantage’ indirect discrimination (s.19A). Objective justification applies to same disadvantage indirect discrimination.
[bookmark: _36waaotx425q]5.1.2 Although this type of indirect discrimination is sometimes referred to as ‘associative indirect discrimination’, it is not necessary for there to be any relationship or association between the group with the relevant protected characteristic and the individual who does not share it. Rather, the individual without the relevant protected characteristic must be able to show that the disadvantage they experience is essentially the same as that experienced by the group sharing the protected characteristic and it arises from the same provision, criteria or practice.
[bookmark: _q5qm6sjzk00u]Example 5.1.3 A local council holds its public consultation meetings on a weekday evening in an area regarded as unsafe for women. It discovers that fewer women than men attend. A woman complains that this is because many women cannot come because of safety concerns, including herself. This kind of disadvantage is more likely to apply to women as a group and will amount to indirect discrimination against women, unless the council can justify its policy. 
[bookmark: _iaws7i1ms2o]People who do not share the same protected characteristic but who may also feel unsafe for similar reasons could experience disadvantage that is essentially the same. For example, a trans woman who feels unsafe in the area where the consultation meetings are held because they present as a woman would also have a claim for indirect discrimination, if the council is unable to justify its policy. 



We STRONGLY AGREE that the explanation of the legal rights and responsibilities set out in the new example on sex discrimination – same disadvantage is clear.
· Strongly Agree
· Agree
· Disagree
· Strongly Disagree
· Do not know
[bookmark: _431u3z4gjr8n]What we think
It should be set out more clearly in terms of the protected characteristics e.g. A man with the protected characteristic of gender reassignment (someone who identifies as a “trans woman”)
DRAFT YOUR COMMENTS HERE (1000 words max)
	


[bookmark: _Toc200204627]8.1: Updated example on harassment related to sex 
	[bookmark: _4a5k7eye9m8u]‘Related to’
[bookmark: _3ishcp5uahwq]8.1.1 Unwanted conduct ‘related to’ a relevant protected characteristic has a broad meaning. It can include many situations, such as those described in paragraphs 8.1.2 to 8.1.6.
[bookmark: _13pkz0jg60e0]8.1.2 Harassment can be related to an individual’s own protected characteristic.
[bookmark: _zdrrlgcy635]Example 8.1.3 A woman using the gym equipment in her local leisure centre is regularly subjected to comments from male staff members such as ‘watch what you say in front of her, it’s her time of the month again’. This could amount to harassment related to sex.
[bookmark: _yhiesgre7u0o]8.1.6 An individual does not have to possess the relevant protected characteristic themselves for protection from harassment to arise. This can happen in several different situations.
[bookmark: _7xfjhcjtezv]b. An individual may be wrongly perceived as having a particular protected characteristic.
[bookmark: _igse7bwiu5kn]Example A trans woman using the gym equipment in her local leisure centre is regularly subjected to comments from male staff members such as ‘watch what you say in front of her, it’s her time of the month again’. As with the example at 8.1.3, this could amount to harassment. However, in this example, the harassment would be related to the trans woman’s perceived sex.



We STRONGLY AGREE that the explanation of the legal rights and responsibilities set out in the updated example on harassment related to sex is clear.
· Strongly Agree
· Agree
· Disagree
· Strongly Disagree
· Do not know
[bookmark: _z0qatdny89zx]What we think
It should be set out more clearly in terms of the protected characteristics, for example: a man with the protected characteristic of gender reassignment (a man who identifies as a “trans woman”)
DRAFT YOUR COMMENTS HERE (1000 words max)
	


[bookmark: _Toc200204628]12.1: New example on women-only associations 
	[bookmark: _j32227epmxze]CONSULTATION DRAFT
[bookmark: _j9ifj0ac81sj]Example 12.1.3 A trans woman applies to join a women-only association and her application is refused. This would be lawful because membership is based on sex and restricted to women and, under the Act, she does not share that protected characteristic 



We STRONGLY AGREE that the explanation of the legal rights and responsibilities set out in the new example on women-only associations is clear.
· Strongly Agree
· Agree
· Disagree
· Strongly Disagree
· Do not know
[bookmark: _27cafytlhy0k]What we think
It should be set out more clearly in terms of the protected characteristics, for example: A man with the protected characteristic of gender reassignment (a man who identifies as a “trans woman”)
DRAFT YOUR COMMENTS HERE (1000 words max)
	


[bookmark: _Toc200204629]13.1: Updated section on competitive sport 
	[bookmark: _g2u8hg8gejm]CONSULTATION DRAFT

13.1.1 The Act includes four types of exceptions that may apply in relation to the participation of a competitor in a sport, game or other activity of a competitive nature (s.195). These relate to sex, gender reassignment, nationality or birthplace, and age. 
[bookmark: _492vckdof3c5]Competitive sport – sex
[bookmark: _q3dok8k2it92]13.1.2 It is not a breach of the Act for a person to organise single-sex or separate-sex events for male and female competitors in a sport, game or other activity of a competitive nature in specific circumstances (s.195(1) and (3)). These circumstances are where an average person of one sex would be at a disadvantage as a competitor against an average person of the other sex due to their physical strength, stamina or physique (referred to in the Act as a ‘gender-affected activity’). Where there is no disadvantage due to these factors, organising single-sex or separate-sex events may be unlawful sex discrimination. 
[bookmark: _7362cch822tp]Example: 13.1.3 The organisers of a 5-a-side football event decide that it is necessary to hold separate competitions for men and women. This is likely to be permitted under the Act. Physical strength, stamina and physique are all significant factors in 5-a-side football match. An average man has an advantage compared to an average woman because men are on average taller and stronger and have more overall muscle mass than women. 
[bookmark: _mu9b5ppufsoz]13.1.4 This exception also applies to children’s sport (s.195(4)). However, organisers must consider whether there are significant differences in physical strength, stamina or physique at the age and stage of development of the children competing in the activity. 
[bookmark: _e7ktrwwjew9j]13.1.5 A primary school only has a boys’ under-7 football team as there are not enough girls for a full team. A girl requests to join the team. It may be unlawful to decline this request unless the school can demonstrate that there are differences in physical strength, stamina or physique between boys and girls under 7 years old that would disadvantage girls taking part in football. Examples of disadvantage could be unfair competition or risks to health and safety. 
[bookmark: _47hiyisthtzd]Competitive sport – gender reassignment
[bookmark: _vyojtfbc8faf]13.1.6 In the context of a gender-affected activity (read paragraph 13.1.2), the Act allows trans people to be excluded from an event or treated differently, which would otherwise constitute unlawful gender reassignment discrimination, when necessary for reasons of safety or fair competition. If it is not necessary for these reasons, it is likely to be unlawful to exclude trans people.
[bookmark: _8galkbjkrzax]13.1.7 Consequently, if a person is organising single-sex or separate-sex events for men and women in a gender-affected activity, they should consider their approach to trans competitors’ access to the service (s.19 and s.195(2)).  
[bookmark: _l8hu9cmyub28]13.1.8 Direct gender reassignment discrimination can occur if a policy or decision to restrict participation of trans people is made on the grounds of gender reassignment.  
[bookmark: _ur5ynt5viqn7]13.1.9 This would be the case, for example, if a trans man, who is a woman under the Act, is excluded from a women’s event because of his gender reassignment characteristic. Read our changes to chapter 2 for more information on the meaning of gender reassignment.  
[bookmark: _3933jskvr0ka]13.1.10 Indirect gender reassignment discrimination can occur if a provision, criterion or practice puts trans people (including the individual trans person concerned) at a particular disadvantage compared to people who are not trans and it cannot be justified.
[bookmark: _ag3ixeumplio]13.1.11 However, in the context of a gender-affected activity, the Act provides an exception to a claim of gender reassignment discrimination if a person restricts participation of a trans person in a gender-affected activity and can show it is necessary to do so for reasons of fair competition or the safety of competitors (s.195(2)).  
[bookmark: _q18sxgv6aks5]13.1.12 This means that organisers can prevent trans people from participating in a gender-affected sporting activity if it is necessary to do so because their participation would create a competitive advantage or disadvantage, or would potentially endanger their own safety or that of other participants.  
[bookmark: _lyi8cjmcihox]Example. 13.1.13 A boxing gym runs a boxing competition for men. A trans man wishes to compete. The gym declines his request because they are concerned about the safety of trans men taking part in the full-contact sparring with men due to physiological differences. This is likely to be lawful if the gym can demonstrate that that there would be a genuine health and safety risk if trans men were allowed to join the competition.
[bookmark: _fsq82vlrfg6u]13.1.14 In some circumstances, limiting, modifying or excluding the participation of trans people for the reasons of fair competition or safety may be necessary to avoid discrimination against other competitors. Section 195(1) provides organisers of separate sporting events for men and women with an exception for sex discrimination when providing separate men’s and women's events. The law on the interpretation of this provision is not settled and there is therefore uncertainty as to how this provision applies.  
[bookmark: _vthv80hl5s54]13.1.15 Section 195(1) is likely to only apply where a person has decided to organise the gender-affected activity as a single-sex or separate-sex event. A claim of direct or indirect sex discrimination cannot be brought about the participation of a person in an event which has been organised as a single-sex or separate-sex event.   
[bookmark: _nlezqh18ug6b]13.1.16 Where an organiser chooses to offer a mixed-sex gender-affected activity, then this activity is not protected by the exception in section 195(1) and participants may bring claims of direct and indirect sex discrimination about it. 
[bookmark: _s86wnzfa8tzt]Example 13.1.17 An athletics club chooses to organise an athletics event that includes women and trans women. The trans women who participate are significantly faster and have a physical advantage. A woman may be able to bring a claim for indirect sex discrimination due to the provider’s decision not to limit or modify the participation of trans women placing her at a particular disadvantage.
[bookmark: _4yinvkc74oyh]13.1.18 Given the physiological differences between men and women, it will often be necessary for organisations to develop general policies to guide and inform their decision making in this area. Policies should be supported by a clear rationale and evidence base, and will often wish to draw upon guidance from sporting authorities. Relevant factors may include:
· [bookmark: _h8s6dslegcpr]whether an activity is primarily competitive, or competitive but with a significant social and recreational purpose, and whether it is a mass participation event
· [bookmark: _5k2f076c0v7x]whether there are safety risk factors such as those arising from physical contact between men and women
· [bookmark: _z6paqocoim3p]the extent to which there are competitive advantages arising from sex-based physiological factors such as physical strength, stamina or physique
· [bookmark: _75k5vxvi67hh]whether such competitive advantage can be sufficiently reduced through medical intervention, such as drugs to reduce levels of testosterone, to make the competition fair



We DISAGREE that the explanation of the legal rights and responsibilities set out in the updated section on competitive sport is clear.
· Strongly Agree
· Agree
· Disagree
· Strongly Disagree
· Do not know
[bookmark: _it4b8n662fvc]What we think
This section undermines the Supreme Court’s ruling and suggests uncertainty which is not there.
This section should make clear that 
· It is straightforward to run a single-sex sporting event (or to apply sex-based rules to participation in mixed-sex sports like mixed teams in volleyball or hockey) and will be lawful in any gender-affected activity. 
· The starting point for any policy related to trans individuals in sport must be that where the sport is a gender-affected activity and is organised on a single-sex basis or with sex-based rules, they can only participate in the category applicable to their sex. 
· A sporting event with sex-based criteria will exclude males who identify as trans (“trans women”) from female competition and females who identify as trans (“trans men”) from male competition. This is lawful sex discrimination, not gender-reassignment discrimination.
· There is no additional legal test to exclude a man with the protected characteristic of gender reassignment from female sports and vice versa. 
· In the boxing gym example, there is no need for the gym to demonstrate a known health and safety risk for the trans person, because boxing is already organised as single-sex, recognising that the sport is “gender-affected”. That is sufficient. 
· The Equality Act also allows trans people to be excluded from an event or treated differently in an event which they would qualify for in terms of their sex for reasons of safety or fair competition. An example of this would be a transexual female (“trans man”) taking testosterone excluded from female competition because of concerns about fairness and safety. 
· While it may be lawful to organise recreational “solidarity teams” of women and transexual males who wish to play together, these teams will not be able to compete in female sports leagues which operate on sex-based rules. Nor do they count as women's teams or events in any assessment of equality of the service provider overall. 
DRAFT YOUR COMMENTS HERE (1000 words max)
	This section should be made clearer and simpler in line with the Supreme Court’s judgement in the FWS case, otherwise it will encourage service providers and service users to ignore the law on a case-by-case, harming protection for sex-based rights.


[bookmark: _Toc200204630]13.2: Updated section on separate and single-sex services for men and women 
	[bookmark: _of3c0abfs9d2]CONSULTATION DRAFT
[bookmark: _sm6qr12o27e]13.2.1 The Equality Act 2010 (the Act) contains specific exceptions (discussed in this section) which allow service providers and, in certain cases, those exercising public functions (s.31(3)), to provide services:
· [bookmark: _wclgukg6kt9a]separately and / or differently for women and men
· [bookmark: _ftmks7jre9b4]exclusively for women
· [bookmark: _omquxhs61ivw]exclusively for men
· [bookmark: _riny04vmqy81]to people of a particular age group (in certain circumstances)
[bookmark: _1ctfuzrz8ffw]13.2.2 If a service is generally provided only for persons who share a protected characteristic, a person who normally provides that service can (Sch 3 paragraph 30):
· [bookmark: _nguj37m78gxl]insist on providing it in a way they normally provide it
· [bookmark: _rico7ricffl8]refuse to provide the service to people who do not share that protected characteristic, if they reasonably think it is impracticable to provide it 
[bookmark: _ws60ggbhwobt]Separate services for women and men
[bookmark: _p57j598foaz2]13.2.3 The Act (Sch 3 paragraph 26(1)) does not prohibit sex discrimination where a service provider (including a person providing a service in the exercise of public functions (s.31(3)) offers separate services for men and women in specific circumstances. It is lawful to provide separate-sex services if:
1. [bookmark: _ujm7m56kec2h]a joint service for women and men would be less effective, and
2. [bookmark: _t70w3d2afsmz]providing the service separately to women and men is a proportionate means of achieving a legitimate aim
[bookmark: _5uhk8gs4ut2e]13.2.4 If these conditions do not apply, the provision of separate-sex services is likely to be unlawful sex discrimination.
[bookmark: _ootf61hxm3zg]13.2.5 The Act (Sch 3 paragraph 26(2)) also does not prohibit sex discrimination where a service provider (including a person providing a service in the exercise of public functions) provides separate services for each sex in a different way, if:
· [bookmark: _wqd3e5f6itd9]a joint service for persons of both sexes would be less effective, or
· [bookmark: _9z2e7ctpm09]the extent to which the service is required by one sex makes it not reasonably practicable to provide the service other than separately and differently for each sex, and
· [bookmark: _t4aor852uxps]the limited provision of the service is a proportionate means of achieving a legitimate aim 
[bookmark: _n21hjo5jqztn]Example 13.2.6 A domestic violence support unit is set up by a local authority for women and men separately as they are aware that service users feel safer and more comfortable attending a single-sex group. There is less demand for the men’s group, which meets less frequently. 
[bookmark: _apd3oi9ltnd3]13.2.7 The Act (Sch 3 paragraph 26(3)) also does not prohibit sex discrimination where a service provider (including a person providing a service in the exercise of public functions) does anything in relation to the provision of separate services, or services provided differently for women and men, for the reasons set out in paragraph 13.2.5.
[bookmark: _t2q2rl5ftssp]Example 13.2.8 A local authority allocates funding for a primary care trust to contract with a voluntary sector organisation to provide counselling for women who have had a mastectomy. 
[bookmark: _1mlt1pr0tapg]13.2.9 Read paragraphs 13.3.1 to 13.3.20 for the considerations relevant to whether a separate-sex service, or anything done in relation to it, is a proportionate means of achieving a legitimate aim. 
[bookmark: _gdco4b7b9mya]Single-sex services
[bookmark: _1h44y8ieiswy]13.2.10 The Act (Sch 3 paragraph 27) does not prohibit sex discrimination where a service provider (including a person providing a service in the exercise of public functions) provides a service exclusively to one sex, if doing so is a proportionate means of achieving a legitimate aim and at least one of the conditions in paragraphs 13.99 to 13.109 applies.
[bookmark: _wufupmlk1x2j]13.2.11 Condition 1: Only people of that sex need the service.
[bookmark: _rr4d2vn79rx6]13.2.12 Condition 2: A service that is provided jointly for both sexes is not sufficiently effective without providing an additional service exclusively for one sex.
[bookmark: _8wjk60ticrve]Example 13.2.13 A gym provides weightlifting classes to all its customers, but few women join the class, so it also provides an additional single-sex weightlifting class for women to encourage women to use the service. 
[bookmark: _lamv83ruhzt5]13.2.14 Condition 3: A service provided for men and women jointly would not be as effective, and the demand for the services makes it not reasonably practicable to provide separate services for each sex. 
[bookmark: _a04lznsoznj]Example
[bookmark: _6m8toayqngdn]13.2.15 A support unit for women who have experienced domestic or sexual violence can be established, even if there is no men's unit established because there is insufficient demand to make it reasonably practical to provide a separate service for men. 
[bookmark: _u5witw8rx7xj]13.2.16 Condition 4: The service is provided at a hospital or other place where users need special care, supervision or attention. 
[bookmark: _1akj3r6u3hbw]Example
[bookmark: _kecjjngz8crn]13.2.17 A hospital chooses to provide a single-sex hospital ward for women patients to protect their safety, privacy and dignity. The hospital supports this decision by noting that the ward in question does not fit its criteria for the small number of circumstances where mixed-sex accommodation may be acceptable. 
[bookmark: _35olyjpcs9a4]13.2.18 Condition 5: The service is for, or is likely to be used by, more than one person at the same time and a woman might reasonably object to the presence of a man, or vice versa.
[bookmark: _5lsy4whg8zi2]It is likely to be reasonable for a woman to object to the presence of a man if she will be getting undressed or in a vulnerable situation when she is using the service.
[bookmark: _737z1q1tf3g5]Example
[bookmark: _x5bk81jmwy6v]13.2.19 Women-only communal changing rooms in a sports facility.
[bookmark: _k9ly9pn9fvgn]13.2.20 Condition 6: The service is likely to involve physical contact between the service user and another person and that other person might reasonably object if the service user is of the opposite sex.
[bookmark: _5i903btfq3j]In this condition, limited and non-intimate physical contact is unlikely to justify single-sex provision. For instance, the fact that in first aid training there may be some physical contact between participants in the classes is unlikely to warrant the provision of single-sex sessions. 
[bookmark: _25r6otp6vm6d]Example
[bookmark: _xnapzkliw1hc]13.2.21 A female carer only provides intimate personal care to female clients as she is uncomfortable providing this type of care to men in a domestic environment.
[bookmark: _gf690dlse1ve]13.2.22 Where a service provider (including a person providing a service in the exercise of public functions) does anything in relation to the provision of single-sex services, this will be lawful provided that one of conditions 1 to 6 is met, and that providing the service on a single-sex basis is a proportionate means of achieving a legitimate aim.
[bookmark: _ah2zg8xjtjel]13.2.23 Read paragraphs 13.3.1 to 13.3.20 for the considerations relevant to whether a single-sex service, or anything done in relation to it, is a proportionate means of achieving a legitimate aim.



We STRONGLY AGREE on the explanation of the legal rights and responsibilities set out in the updated section on separate and single-sex services for men and women is clear.
· Strongly Agree
· Agree
· Disagree
· Strongly Disagree
· Do not know

DRAFT YOUR COMMENTS HERE (1000 words max)
	


[bookmark: _Toc200204631]13.3: New section on justification for separate and single-sex services 
	[bookmark: _vw05r1rwdez0]CONSULTATION DRAFT
[bookmark: _9pdk0wiln8bx]13.3.1 When providing a separate or single-sex service, a service provider (including a person providing a service in the exercise of public functions) must be able to demonstrate that doing so is a proportionate means of achieving a legitimate aim. 
[bookmark: _atvw0lbflavr]13.3.2 An example of a legitimate aim for providing a separate or single-sex service could be ensuring the safety of women or the privacy and dignity of women and / or men. The service provider (including a person providing a service in the exercise of public functions) must show that providing the service only to one sex or separately to both sexes is a proportionate way to achieve the aim.
[bookmark: _z8obeio06kek]13.3.3 When considering whether providing a separate or single-sex service is proportionate, the service provider (including a person providing a service in the exercise of public functions) should consider all potential service users and whether there is a fair balance between:
· [bookmark: _80qyjqlk7sjz]the benefits of offering the service as a separate or single-sex service, and
· [bookmark: _r0ebzsreywco]the needs of those who are accessing it, and
· [bookmark: _qva8wucxizd9]the impact on those who are excluded from accessing it
[bookmark: _wu7zfp5psyir]13.3.4 When considering the benefits of offering a separate or single-sex service, the service provider (including a person providing a service in the exercise of public functions) should think about whether women’s safety, privacy and / or dignity would be at risk in the service if it was shared with men.  
[bookmark: _xpkiunya3a4c]Taking the example of offering a single-sex service for women, the service provider should consider factors such as:
· [bookmark: _fhodo24q29gq]whether women are likely to be in a state of undress
· [bookmark: _q5bmi13bzn87]whether there will be limited ability for women to leave or to choose an alternative service
· [bookmark: _vtkie1ym8t79]whether the service is provided a result of, or connected with, male violence against women
· [bookmark: _oo1ss5ruqki9]whether the physical differences between men and women are relevant to the experience of the service and put women at a particular disadvantage
[bookmark: _zbixnjle0tx9]Where factors like these are present, the benefits of offering a separate or single-sex service will be likely to outweigh other considerations in the balancing exercise.
[bookmark: _5b8d22cr39km]13.3.5 The needs of potential service users include the specific needs of people with different protected characteristics, such as older people, disabled people and those who observe particular religious practices. For example, Muslim people may have a particular need for separate-sex services to observe the requirements of their faith.
[bookmark: _1tsw7z3vs2m5]Example 13.3.6 A swimming class provider runs classes at a swimming centre that caters to the local community, including Muslim people. The swimming class provider operates a mix of services with some separate-sex classes, which are used predominantly by Muslim women and men, as well as mixed-sex classes which are open to everybody. The swimming class provider has considered the impact of the mix of its services across different protected characteristics and determined that its balanced mix of services is proportionate. The provision made is therefore likely to be lawful. 
[bookmark: _7w8tywhb6r4u]13.3.7 The impact on those who will be excluded from the service includes both the impact on people of the opposite biological sex generally and the particular impact on trans people of the opposite biological sex. In separate or single-sex services, a trans man will be excluded from the men-only service because his biological sex is female, and a trans woman will be excluded from the women-only service because her biological sex is male. Trans people are likely to be disadvantaged by this, by comparison to people who are not trans. 
[bookmark: _nhpghhiikwhu]13.3.8 The service provider (or person providing a service in the exercise of public functions) should consider whether the disadvantage to trans people, and any other people who may be disadvantaged, outweighs the benefits of achieving the legitimate aim. They should also consider whether there is a less intrusive option than excluding trans people which would be proportionate (read 13.4.4 to 13.4.8). 
[bookmark: _gg82yqx8g6a6]13.3.9 Having carried out this balancing exercise, the service provider (including a person providing a service in the exercise of public functions) may conclude that arrangements or adaptions can be made to meet the needs of all service users, or that it remains proportionate to maintain only a separate or single-sex service. 
[bookmark: _84agvvu6mxni]13.3.10 In many cases, it will be proportionate to take a holistic approach to service provision by providing a mix of services which may include both separate or single-sex services and mixed-sex services. The mix of services in terms of the size of the separate or single-sex services and of the mixed-sex services should reflect the needs and relative numbers of service users with different needs. 
[bookmark: _h8h8284gwt5g]Example: 13.3.11 A service provider operates a shopping centre and decides to renovate the centre. It initially intends to only provide separate-sex toilets to improve the safety and comfort of users. This disadvantages trans people because it means that a trans person cannot access a toilet catered towards their acquired gender. The service provider therefore decides to also provide toilets in individual lockable rooms which can be used by people of either sex.  
[bookmark: _xpuazycc42h1]Example: 13.3.12 A community group is opening a small advice centre. It decides to provide separate-sex toilets for women and men, and it repurposes the accessible toilet to be used as a mixed-sex toilet for anybody who does not wish to use the toilet for their biological sex. This is likely to be proportionate given the size and resources of the centre and takes into account the needs of all the potential service users. 
[bookmark: _qpn4csyt0gru]Example: 13.3.13 A local gym organises weightlifting induction classes designed to teach users of the gym proper techniques and safety measures. The classes are in high demand and are well attended. A small number of women request women-only classes, as they feel uncomfortable in the mixed-sex service. The gym amends its schedule to offer one class a fortnight to cater to this request, which it considers to be proportionate to the needs of service users and the relative demand. This is likely to be lawful because it has balanced the needs of different service users and provided a proportionate mix of services. 
[bookmark: _68cotoxh4hnc]13.3.14 However, it may be that offering alternative arrangements is not reasonably possible for the service provider (including a person providing a service in the exercise of public functions) or that doing so would undermine the service that is being provided. This may be because of the type of service being provided, the needs of the service users, the physical constraints of any building, or because of the disproportionate financial costs associated with making those arrangements. 
[bookmark: _d1xeznrtzx4v]Example: 13.3.15 In the example in paragraph 13.3.13, the women who have requested women-only classes also ask for single-sex changing rooms. The gym is in a small, shared studio space which provides mixed changing facilities with private cubicles for changing. The cubicles have floor to ceiling lockable doors and there have been no complaints about inappropriate conduct in the changing rooms. The service provider determines that providing single-sex changing rooms is impractical because of space constraints and the disproportionate cost. Since the existing changing rooms enable users to change in privacy, the current arrangement is likely to be proportionate and lawful. 
[bookmark: _fy87s1d1d6ul]Example: 13.3.16 A women's centre provides a gym predominantly used by Jewish women who have religious objections to sharing a gym with men. The gym considers whether to open the gym to men on certain days, or to open the gym on a mixed-sex basis on certain days.
[bookmark: _9616vxqmk3se]13.3.17 However, the centre decides to offer the gym only to women because the overwhelming demand for the service is from Jewish women and there are numerous other gyms in the area that cater to men and trans people. This service would exclude men and trans women, but it is likely to be proportionate and lawful. 
[bookmark: _g3wsmevohhbd]13.3.18 It is good practice to record the reasons why a decision has been taken to provide or not to provide a separate or single-sex service, along with any supporting evidence. 
[bookmark: _qyiebu1csi63]13.3.19 If a service provider (or a person providing a service in the exercise of public functions) admits trans people to a service intended for the opposite biological sex, then it can no longer rely on the exceptions set out at paragraphs 13.2.3 to 13.2.22. This means that if a service is provided only to women and trans women or only to men and trans men, it is not a separate-sex or single-sex service under the Equality Act 2010. A service like this is very likely to amount to unlawful sex discrimination against the people of the opposite sex who are not allowed to use it. A service which is provided to women and trans women could also be unlawful sex discrimination or lead to unlawful harassment against women who use the service. Similar considerations would apply to a service provided for men and trans men. 
[bookmark: _hnlo18warnm2]13.3.20 Similarly, if a service provider (including a person providing a service in the exercise of public functions) decides only to provide a service on a mixed-sex basis, without any separate or single-sex option, this could be direct or indirect sex discrimination against women who use the service or lead to unlawful harassment against them. This is most likely in contexts like those referred to in paragraph 13.3.4. 



We STRONGLY DISAGREE that the explanation of the legal rights and responsibilities set out in the new section on justification for separate and single-sex services is clear.
· Strongly Agree
· Agree
· Disagree
· Strongly Disagree
· Do not know
[bookmark: _2k7e70j3zl86]What we think
This section and the section on recording sex apply to areas that are most vulnerable to confusion, misunderstanding and pressure to allow people to use opposite -sex services or make it difficult to provide lawful single-sex services. They therefore need to be the clearest. 
We do not agree that people who identify as transgender are disadvantaged by the existence of services that are intended for members of the opposite sex. It is only possible to provide single-sex services by excluding members of the opposite sex, including those who identify as trans (otherwise the services would be mixed-sex).
A trans person may be disadvantaged if the service is provided for both sexes and the sex segregation means there are no facilities that they feel comfortable using. But even if that is the case, the provider may still be justified in providing the service on a separate-sex basis.
The aim of this section should be to clarify that single-sex and separate-sex services are often justified, are straightforward to implement and defend legally, and operate on the basis of biological sex. 
A less discriminatory approach towards people who prefer mixed-sex services, or who do not wish to be asked about their sex, is to offer a unisex alternative where possible. 
Changes should emphasise that single-sex services are simple and do not need to be negotiated on an individual basis.
The guidance should be clear that if there are no facilities a trans person can comfortably use this will be a disadvantage, which may be unlawful if it is not proportionate. 
DRAFT YOUR COMMENTS HERE (1000 words max)
	This section should be made clearer and simpler in line with the Supreme Court’s judgement in the FWS case, otherwise it will encourage service providers and service users to ignore the law on a case-by-case, harming protection for sex-based rights.


[bookmark: _Toc200204632]13.4: New content on policies and exceptions for separate and single-sex services
	[bookmark: _pxtlbnvw6h6r]CONSULTATION DRAFT
[bookmark: _3jqhn1tm1sj8]13.4.1 It will usually be helpful and often necessary for service providers (including a person providing a service in the exercise of public functions) to have a policy setting out whether, and if so how, separate or single-sex services will be provided. When developing a policy, the service provider should consider how the policy should apply in different circumstances to ensure appropriate consideration of all affected interests and provide transparency for service users.
[bookmark: _3mz1gfjrfa2i]13.4.2 However, individual circumstances may, exceptionally, require a different approach to that set out in a policy. The law in this area is complex, and it is not certain that it is permissible to make exceptions to allow people of the opposite sex to use a separate or single-sex service. It is likely, however, that this will be permissible if doing so adds a necessary flexibility without undermining the aim of the service and / or contributes towards achieving the aim. 
[bookmark: _q6v88itmzinf]Example13.4.3 A council swimming pool has separate men’s and women’s changing rooms. One of the aims of having separate-sex changing rooms is to safeguard women’s ability to access the facilities and use them safely. A woman is allowed to take her male child under the age of ten into the women’s changing room. This does not undermine the aim, because it is unlikely that young boys pose a threat to women’s safety. It also contributes towards achieving the aim, because fewer women would be able to use the swimming pool if they could not bring their children with them. 
[bookmark: _dw66s45yawx0]13.4.4 In most situations, when a potential service user wishes to access a single-sex service for the opposite biological sex, the service provider (including a person providing a service in the exercise of public functions) should consider whether it can accommodate the needs of the service user in a way which achieves a fair balance without compromising the single-sex nature of the service.  
[bookmark: _58arldqgb5fu]13.4.5 The service provider (including a person providing a service in the exercise of public functions) should consider whether it can offer a separate service to that individual and others in similar circumstances. If it is possible to do so, the service will remain a single or separate-sex service, with an additional separate service for those that share that individual’s circumstances.
[bookmark: _q25qisurxms3]13.4.6 For example, if a leisure centre offers women-only water aerobics sessions, and it is approached by a man who would like to access the service, the leisure centre should consider whether it could offer a water aerobics session that is also open to men at a different time or on a different day. If it is possible to do so, the service would remain a separate or single-sex service, but with an additional separate service that is also open to men.
[bookmark: _hgorwhlwmi3z]13.4.7 Another example of a less intrusive measure would be adapting a service to enable the service to be used by people of both sexes. For example, it may be possible to offer toilets in individual lockable rooms to be used by both sexes.
[bookmark: _gshygzakbjy2]13.4.8 It may be that offering alternative arrangements is not reasonably possible for the service provider (or person providing a service in the exercise of public functions) or that doing so would undermine the service that is being provided. This may be because of the type of service being provided, the needs of the service users, the physical constraints of any building, or because of the disproportionate financial costs associated with making those arrangements. The service provider may take account of the fact that if it admits the individual it may cease to be a separate or single-sex service (read paragraph 13.3.19). 



We STRONGLY DISAGREE that the explanation of the legal rights and responsibilities set out in the new content on policies and exceptions for separate and single-sex services is clear.
· Strongly Agree
· Agree
· Disagree
· Strongly Disagree
· Do not know

[bookmark: _exev9jflvnjf]What we think
This section is confusing and dangerous, as it suggests there can be compromises on the exceptions and that these should be considered on a case-by-case basis. 
This is the misunderstanding of the law that this revision is designed to address. It should be very careful to avoid repeating it. 
In most cases the fact that a service is provided for one sex or the other can be communicated simply with a single word (man/woman, male/female) or standard icon.
The example of a council swimming pool allowing parents to take young children into the changing room with them is not “a different approach to that set out in a policy”. It is a policy ( with an explicit age cut-off).
The example relating to a women-only water aerobics class states that the centre should consider whether it can establish a men’s class on a different day or at a different time. We do not agree that it is necessarily the case. If the leisure centre has made a decision based on demand to operate a women-only class it does not have to match this with a class that includes men (i.e. mixed or male-only). It does not need to reconsider its programme of classes because an individual asks.
We would remove this whole section and include the example of a service provided for women and their dependent children (e.g. a women’s refuge) elsewhere. This remains a single sex service. 
DRAFT YOUR COMMENTS HERE (1000 words max)
	This section should be made clearer and simpler in line with the Supreme Court’s judgement in the FWS case, otherwise it will encourage service providers and service users to ignore the law on a case-by-case, harming protection for sex-based rights.


[bookmark: _Toc200204633]13.5: Updated section on separate or single-sex services in relation to gender reassignment
	[bookmark: _euczx2en97eo]CONSULTATION DRAFT
[bookmark: _no7qat7rvn9y]13.5.1 If a service provider (including a person providing a service in the exercise of public functions) is considering providing a separate or single-sex service, they should consider their approach to trans people’s use of the service.  
[bookmark: _y756zzr9togf]13.5.2 The impact of separate or single-sex services on trans people should be considered when the service provider is deciding whether it is justified to have a separate or single-sex service in the first place. Read paragraphs 13.3.8 to 13.3.20 for further information on this.
[bookmark: _nq27czpkhsw3]13.5.3 If a service provider (including a person providing a service in the exercise of public functions) decides to have a separate or single-sex service and allows trans people to use the service intended for the opposite biological sex, the service will no longer be a separate or single-sex service under the Equality Act 2010 (the Act). It is also very likely to amount to unlawful discrimination against others (read paragraph 13.3.19).
[bookmark: _punr3ndaltzd]13.5.4 If it is justified to provide a separate or single-sex service, then it will not be unlawful discrimination because of gender reassignment to prevent, limit or modify trans people’s access to the service for their own biological sex, as long as doing so is a proportionate means of achieving a legitimate aim (Sch 3 paragraph 28).
[bookmark: _aepqesqu8i9t]13.5.5 For example, a trans man might be excluded from the women-only service if the service provider decides that, because he presents as a man, other service users could reasonably object to his presence, and it is a proportionate means of achieving a legitimate aim to exclude him. 
[bookmark: _h2va97vdshzg]13.5.6 A legitimate aim for excluding a trans person from a separate or single-sex service for their own biological sex might be to prevent alarm or distress for other service users. Whether it is reasonable to think that the presence in that service of the trans person will cause alarm or distress will depend on all the circumstances, including the extent to which the trans person presents as the opposite sex. For this reason, a service provider (including a person providing a service in the exercise of public functions) should only consider doing this on a case-by-case basis.
[bookmark: _8x6o24pfpx1s]13.5.7 The service provider should consider whether there is a suitable alternative service for the trans person to use. In the case of services which are necessary for everybody, such as toilets, it is very unlikely to be proportionate to put a trans person in a position where there is no service that they are allowed to use.  
[bookmark: _x05q2ow08dpc]13.5.8 If the service provider does not act proportionately, this is very likely to amount to direct or indirect discrimination because of gender reassignment (s.13 and s.19). 
[bookmark: _rxu2s8jya3y4]Example
[bookmark: _ec0fvcmztox8]13.5.9 Group counselling sessions are provided for female survivors of domestic violence. The service provider excludes a trans man from the sessions because he presents as a man and the service provider is concerned that women service users could reasonably be alarmed or distressed by his presence.
[bookmark: _lmo0ts19vzg9]The service provider’s decision to exclude the trans man from the service could amount to direct gender reassignment discrimination because he has been treated less favourably than a woman without the protected characteristic of gender reassignment. However, in this situation the service provider is likely to be able to rely on the exception from liability explained in paragraph 13.5.4, because the decision to exclude the trans man was proportionate. 
[bookmark: _j24ncx82b8fb]13.5.10 If the nature of a service means that it is only, or generally, used by women or by men, this does not mean that it is necessarily a separate or single-sex service under the Act. A service like this does not need to operate according to the rules and principles described in paragraphs 13.2.10 to 13.5.9. However, the Act (Sch 3 paragraph 30) contains a different exception which means that, in services of this sort, it will not be unlawful discrimination if the service provider refuses to serve a person of the opposite sex, if it would be impracticable to provide the service to that person. The service provider can also refuse to adjust the way in which the service is provided to cater for a person of the opposite sex. This exception applies to all protected characteristics in the Act, not just sex. 
[bookmark: _dkaypn47f5l4]13.5.11 A hospital provides an Obstetrics and Gynaecology outpatient service. Only women and trans men need to use the service. The hospital provides the service to women and trans men in a way which preserves all users’ privacy and dignity.
[bookmark: _4o27m86quy4g]The hospital can refuse to allow a man or a trans woman to access the service because it does not offer any treatment which is suitable. This means that it would be impracticable to treat a man or a trans woman. It could also be impracticable to do so if it would impact on the privacy and dignity of the women and trans men who use the service.
[bookmark: _sjeiyuvd980d]The hospital can also refuse to adjust the way in which it provides the service. Example
[bookmark: _rpqzeaxkpblx]13.5.12 A trans man attends a gym frequently and uses the women’s changing room, consistent with his biological sex. If the gym owner decides that he can no longer use the women’s changing room and there is no other changing room he can use this may be a disproportionate decision. If it is disproportionate, the gym owner will not be able to rely on the exception for gender reassignment discrimination (Sch 3 paragraph 28). The trans man will be able to bring a complaint of direct gender reassignment discrimination, because he has been treated less favourably than a woman who does not have the protected characteristic of gender reassignment. 



We STRONGLY DISAGREE that the explanation of the legal rights and responsibilities set out in the new content on single and separate sex services with respect to gender reassignment is clear. 
· Strongly Agree
· Agree
· Disagree
· Strongly Disagree
· Do not know
[bookmark: _xz8uaomyh9lt]What we think
[bookmark: _z8lnsfv9v53d]This section is too long and complicated: it should be much simpler. This section should:
· make clear that if a service is offered for women only, this policy will exclude all men, including those who identify as “trans women”, and that this is not unlawful sex discrimination or unlawful gender-reassignment discrimination
· make clear that if a service is offered for men only, this policy will exclude all women, including those that identify as “trans men”
· [bookmark: _ac59phefea4r]include a straightforward example of a transexual male wanting to use a women’s service and being told No
· [bookmark: _l3hyhnahw4sc]include an example of a person who has changed their appearance to look like the opposite sex or who seeks to be referred to as the opposite sex being turned away from a service provided for their sex because they may be perceived as being the opposite sex. It should explain that this is not unlawful discrimination because of gender reassignment (Sch 3 paragraph 28)
· include an example of an organisation publishing a clear policy, such as:. “A university responds to questions over who can access its facilities by publishing the following statement on its website and as part of student and staff induction information ‘[XX University] provides, as we are required to do, facilities (including toilets and changing facilities) with access limited according to biological sex. We may further limit access to facilities and services where this is necessary and proportionate to secure the autonomy, or privacy and dignity of the two biological sexes. Where we do so, we will always attempt to provide readily accessible unisex facilities and services as a practical alternative. We will make every effort to ensure clear and appropriate signage to these facilities’.”
DRAFT YOUR COMMENTS HERE (1000 words max)
	This section should be made clearer and simpler in line with the Supreme Court’s judgement in the FWS case, otherwise it will encourage service providers and service users to ignore the law on a case-by-case, harming protection for sex-based rights.


[bookmark: _Toc200204634]13.6: Updated content on communal accommodation
	[bookmark: _hbmxiuor5nt]CONSULTATION DRAFT
[bookmark: _i1eun4hri275]13.6.1 The Act does not prohibit sex discrimination or gender reassignment discrimination where a person does anything in relation to admitting persons to communal accommodation, or providing any benefit, facility or service linked to the accommodation (Sch 23 paragraph 3(1)). This exception applies if the criteria set out in paragraphs 13.6.4 to 13.6.6 are satisfied.
[bookmark: _ibsmoslayiii]13.6.2 ‘Communal accommodation’ is residential accommodation which includes dormitories or other shared sleeping accommodation which, for reasons of privacy, should be used only by persons of the same sex (Sch 23 paragraph 3(5) to (6)). It can also include:
· [bookmark: _jorxsac35t5w]shared sleeping accommodation for men and for women
· [bookmark: _xigbqpq7rxyq]ordinary sleeping accommodation
· [bookmark: _m6v9u0eebmy4]residential accommodation, all or part of which should only be used by persons of the same sex because of the nature of the sanitary facilities serving the accommodation 
[bookmark: _o0twr3gi905w]13.6.3 A benefit, facility or service is linked to communal accommodation if it cannot be properly and effectively provided except to those using the accommodation. It can only be refused to a person if they can lawfully be refused use of the accommodation (Sch 23 paragraph 3(7)).
[bookmark: _7r3ut2r7keul]13.6.4 This exception only applies if the communal accommodation is managed in a way that is as fair as possible to both women and men (Sch 23 paragraph 3(2)).
[bookmark: _lsa984ho60sv]13.6.5 When excluding a person from use of communal accommodation because of sex or gender reassignment, the service provider, person exercising public functions or association must consider: 
· [bookmark: _6jfd7b6fasbb]whether and how far it is reasonable to expect that the accommodation should be altered or extended or that further accommodation should be provided, and
· [bookmark: _1d9npuquxd1r]the relative frequency of demand for the accommodation by persons of each sex (Sch 23 paragraph 3(3)) 
[bookmark: _5r6xmjfbgi0f]13.6.6 Excluding a person from use of communal accommodation provided for their own biological sex because of gender reassignment will only be lawful if it is a proportionate means of achieving a legitimate aim (Sch 23 paragraph 3(4)). The matters which a service provider, person exercising public functions or association should consider are similar to those set out in paragraphs 13.2.1 to 13.2.23.



We AGREE that the explanation of the legal rights and responsibilities set out in the updated content on communal accommodation is clear.
· Strongly Agree
· Agree
· Disagree
· Strongly Disagree
· Do not know
DRAFT YOUR COMMENTS HERE (1000 words max)
	


[bookmark: _Toc200204635]Any other feedback
[bookmark: _rjrg074r109x]What we think
· The guidance must support organisations to have workable, clear policies, often communicated with single-word signs, across multiple sites and explained to staff and customers.
· Where there are sex-based rules there is a risk that they will be broken. It should be clear how individuals can complain if sex-based rules are not followed, and that these complaints should be responded to. 
· Individuals both trans and non-trans need to be able to understand what simple signs like “male” and “female” mean and respect the rules. 
· Any guidance that an organisation can decide how to apply a policy on a “case by case” basis is unworkable. 
· The guidance should actively address the misunderstanding that people with the protected characteristic may think that it is appropriate to try to use opposite sex services and facilities: it is not. 
· The guidance should include guidance on what service providers should do to help customers and staff understand the rules, including having clear signage, policies and training and offering a unisex alternative where possible. 
· If staff need to step in to clarify and enforce rules on single-sex services they do not need to check IDs or ask for proof of sex. They can operate on the basis of their own observations, despite the possibility of an occasional mistake. 

DRAFT YOUR COMMENTS HERE (1000 words max)
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